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226 COLUMBIA LAW REVIEW 

141. The right to sue for wrongful death did not exist at common law, 
being a personal right of action and not surviving the person injured; 
and is a purely statutory right. Hence it has been frequently held as 
in the principal case, that where the statute itself limits the action, as 
to the time in which it may be brought, Martin v. Pittsburg Bys. 
(1910) 227 Pa. 18, 75 Atl. 837; Gulledge v. Seaboard Air Line By. 
(1908) 147 N. 0. 234, 60 S. E. 1134; see Chandlery. Chicago & A. B. B. 
(1913) 251 Mo. 592, 158 S. W. 35, or as to any conditions precedent to 
bringing the action, Walters v. City of Ottawa, supra, compliance there- 
with was part of the plaintiff's cause of action, to be pleaded and 
proved as such. As a matter of convenience and uniformity however 
it might be well to separate the limitation as to the time within which 
such an action might be brought, from being embodied in the_ action 
itself and to consider it as part of the general limitations on actions, as 
has been done in New York. N. T. Code Civ. Proc. § 1902, as interpre- 
ted in Sharrow v. Inland Lines Ltd. (1915) 214 IT. T. 101, 108 
K. E. 217. 

Minks and Minerals — Exclusive Privilege — Whether License or 
Corporeal Hereditament. — The plaintiff's predecessor in title conveyed 
to the defendant's predecessor "the following described property: all 
of the mineral right and coal privileges and rights of way to and 
from said minerals and coal privileges with right to search, etc." In an 
action by the plaintiff to quiet title to the minerals, held, the convey- 
ance was a grant of the fee, and title was not lost by failure to develop 
the property for forty years. Scott v. Laws (Ky. 1919) 215 S. W. 81. 

The minerals in land may be held apart from the surface, Wallace 
v. Elm Grove Coal Co. (1905) 58 W. Va. 449, 52 S. E. 485; see McCon- 
nell v. Pierce (1904) 210 HI. 627, 71 U. E. 622; Hoilman v. Johnson 

(1913) 164 N". C. 268, 80 S. E. 249, and are taxable as a separate estate, 
Washburn v. Gregory Co. (1914) 125 Minn. 491, 147 N. W. 706; San- 
derson v. Scranton. (1884) 105 Pa. 469, 474. When so granted the title 
to them will not be lost by non-user, Wallace v. Elm Grove Coal Co. 
supra; see McBeth v. Wetnight (1914) 57 Ind. App. 47, 106 N. E. 407, 
or adverse possession of the surface, Birmingham Fuel Co. v. Boshell 

(1914) 190 Ala. 597, 67 So. 403; see Hoilman v. Johnson, supra; Dela- 
ware & H. Canal Co. v. Hughes (1897) 183 Pa. 66, 38 Atl. 568, but only 
by adverse user of the minerals independent of the surface, Birming- 
ham Fuel Co. v. Boshell, supra; McBeth v. Wetnight, supra. Where 
merely a right to come on and mine is granted, the grantee gets only a 
license. Stochbridge Iron Co. v. Hudson Iron Co. (1871) 107 Mass. 290. 
Eut the exclusive right to mine for all, Plumer v. Hillside Coal & Iron 
Co. (1894) 160 Pa. 483, 28 Atl. 852; contra, Shepherd v. McCalmont Oil 
Co. (N. T. 1885) 38 Hun. 37, or even a part of the minerals, Gill v. 
Fletcher (1906) 74 Ohio St. 295, 78 N. E. 433, is a grant of the ore in 
fee, even though the grant is in form a lease for years, Kennedy v. Hicks 
(Ky. 1918) 203 S. W. 318; In re Lazarus' Estate (1892) 146 Pa. 342, 23 
Atl. 372, the grantee then having the period stated in which to remove 
the ore. Kingsley v. Hillside Coal & Iron Co. (1892) 144 Pa. 613, 23 
Atl. 250; Butler v. McGorrisk (C. C. A. 1902) 114 Fed. 300. Where the 
conveyance granting the exclusive right to mine is in writing but not 
under .seal as required, there is an equitable conveyance of the ore in 
fee. Fairchildy. Dunbar Furnace Co. (1889) 128 Pa. 485, 18 Atl. 443. 
A distinction is made in some states between minerals fugacious in 
their nature, such as water, gas and oil, and those which have a fixed 
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situs and are necessarily part of the land, it being held in the case of 
the former, that the exclusive right to mine is merely a license, Kelly 
v. Keys (1906) 213 Pa. 295, 62 Atl. 911, though in the same states, in 
the case of the latter, the exclusive right to mine is considered a grant 
of the fee, Delaware L. & W. R. R. v. Sanderson (1885) 109 Pa. 583, 1 
Atl. 394. The conveyance of the exclusive right to mine forever, even 
though referred to as a privilege in the conveyance, seems inconsistent 
with the retention of any right by the grantor, see Clement & Mosser v. 
Youngman & Walter (1861) 40 Pa. 341, 345, and where such language 
is used, as in the instant case, there can be little doubt that the fee in 
the minerals is intended to be passed. 

Officers — Liability for Loss of Public Money — Distinction Between 
"Public" and Private Money. — Under the rules of the Department of 
Correction, the liability of a warden of a prison was as follows: 
". . . 18. Responsibility for Fine and Bail. He shall be responsi- 
ble for the receipt and custody of all fines or bail paid by or for 
prisoners, and he shall turn the same over to the proper authority as 
required by law. ... 24. Responsibility for Property of Inmates. 
He shall be directly responsible for the proper care and delivery of 
clothing, money or valuables of inmates committed to his care." All 
prisoners were obliged to deposit such property with the warden. The 
prisoners' money, so deposited, was stolen by a keeper designated by 
the defendant warden to care for it and the defendant was sued on 
his bond. The absence of culpability in the defendant was admitted. 
Held, two judges dissenting, the defendant was liable under the rule 
making public officers having custody of "public money" absolutely 
liable therefor. City of New York v. Fox (App. Div. 1st Dept 1919) 
178 N. Y. Supp. 805. 

The soundness of the rule laid down by the court can no longer be 
doubted. Tillinghast v. Merrill (1896) 151 N. Y. 135, 45 N. E. 375; 
Village of Bath v. McBride (1916) 219 K Y. 92, 113 IT. E. 789; Smythe 
v. United States (1903) 188 U. S. 156, 23 Sup. Ct. 279. The basis of 
the rule is solely one of public policy, it being thought "wiser to subject 
the custodian of the public moneys to the strictest liability rather than 
open the door for the perpetration of fraud". Tillinghast v. Merrill, 
supra. But a distinction between losses of public funds and losses of 
private funds, although often hard to draw, is recognized; People ex rel. 
Nash v. Faulkner (1887) 107 IT. Y. 477, 14 IT. E. 415; Gartley v. People 

(1901) 28 Colo. 227, 64 Pac. 208; contra, Northern P. Ry. v. Owens 

(1902) 86 Minn. 188, 90 IT. W. 371; and in the latter case there seems 
to be no reason for extending the doctrine, which, is hard on the public 
officer at best, any further. It is suggested that the proper test of what 
is "public money", so as to put the absolute liability doctrine into opera- 
tion, is whether the loss of the effects entrusted to a public officer could 
work detriment to the state but for the absolute obligation of the officer 
to reimburse the state. In the instant case the money lost could not 
be a detriment to the state for the money neither belonged to the state 
nor was the state under any obligation to make it good; Sec. 24, supra; 
nor is the fact that the prisoner was obliged to deposit the money with 
the defendant a controlling element. As a further argument that the 
funds involved are not considered "public money", it might be urged 
that since the rules of the Department of Correction specifically provide 
for two kinds of responsibility — "for fines and bail", Sec. 18, supra, and 
"for property of inmates", Sec. 24, supra — some such distinction between 



